8 Some correctional facilities keep relaxed systems that only meet the minimum requirements of § 540.71, while others refuse "to allow any books whose content includes anything legal, medical or contains violence."
9 Affording prison officials the freedom to decide which materials to ban from federal inmates creates inconsistencies in the interpretation of § 540.71 throughout the federal prison system. This has a significant effect on the level of First Amendment protection afforded from institution to institution, and hampers judicial guidance to administrators.
The Supreme Court keeps a doctrine of deference toward incoming publications as a First Amendment issue. 10 Holdings maintain that prison administrators are in the best position to assess the reasonability of correspondence and book requests.
11 Approvals of these requests are largely left to the discretion of the warden, allowing individual prisons to craft their own policies within the confines of BOP and USDB regulations. 12 Institutional rules are flexible depending on individual prisoner, sentence, or behavior. The current standard from Turner v. Safely and Thornburgh v. Abbott requires regulations that bar the receipt of written materials to be reasonably related to legitimate security interests. 13 The current BOP framework allows wardens to deny a request if it is "determined detrimental to the security, good order, or discipline of the institution or if it might facilitate criminal activity." 14 While the USDB-where Manning was incarcerated-is a military prison in Fort Leavenworth, Kansas, outside the strict purview of the BOP, the USDB contains essentially the same language as part of the Military Correctional Complex Regulations. 15 TO PRISONERS 52 (2011) , https://www.texascivilrightsproject.org/en/wp-content/uploads/2016/04/TCRP_Prison_Books _Report.pdf (explaining that Texas censors books with content relating to prison conditions and noting that there is "no legitimate reason" prisoners should not be able to read books about prison conditions).
10. Turner v. Safley, 482 U.S. 78, 85 (1987) (Writing for the majority, Justice O'Connor describes prison administration as "a task that has been committed to the responsibility of [the executive and legislative] branches, and separation of powers concerns counsel a policy of judicial restraint.").
11. Id. at 89 (arguing that subjecting administrators to strict scrutiny under the First Amendment "would seriously hamper their ability to anticipate security problems and to adopt innovative solutions to the intractable problems of prison administration").
12. Jones v. N.C. Prisoners' Labor Union, Inc., 433 U.S. 119, 128 (1977) ("The necessary and correct result of our deference to the informed discretion of prison administrators permits them, and not the courts, to make the difficult judgments concerning institutional operations . . . .").
13. Turner, 482 U.S. at 78; Thornburgh v. Abbott, 490 U.S. 401, 401 (1989). 14. 28 C.F.R. § 540.71(b) (2016). 15. Diamond v. Grey, 2012 WL 1415527, at *3 (rejection of inmate mail or publications, "either incoming or outgoing, on the basis of content, is authorized only when it is determined to be gives prison officials the subjective freedom to determine which materials to ban from federal inmates, resulting in inconsistencies throughout the federal prison system. This Note sheds light on the constitutional and enforcement implications of current BOP regulations on book requests for federal inmates, and it proposes an alternative to these regulations based on a federally recognized banned publication list. It will examine the existing precedent surrounding the deference given to prison officials (the "handsoff" approach), and the historical trend toward this doctrine. 16 Part I outlines the regulatory and case law histories alongside the treatment of book request rules over the past several decades. It will detail the constitutional tests used in First Amendment challenges. Part II will state the primary issues, including the lack of guidance given to wardens and the public, the arbitrary categorization of publications, and the unequal application between inmates of the same status. Part III proposes new wording to the BOP rules and the creation of a national banned book registry for federal correctional facilities. A detailed list can provide guidance, thereby evenly establishing the evidentiary burden on federal prison officials throughout the U.S. Part IV will demonstrate the public policy benefits of these changes to inmates, wardens, the public at large, and the interests of fairness and justice.
A guided, analytical approach to prison publication requests would eliminate the pressure placed on wardens and inmates to know what constitutes objectionable material. Education and open access to information in the prison system can encourage self-improvement and reduce recidivism. Lower courts will be equipped with the sense of direction necessary to rule on delicate constitutional questions. By creating a level playing field between prison policies, sentences for the same crime are served equally regardless of facility.
detrimental to the safety, security, and good order or discipline of the USDB . . .") (quoting U.S. Disciplinary Barracks Regulation 28-1(c), previously amended and renamed as Military Correctional Complex Regulation 28-1(c) (2011)).
16. See infra note 31 (examining the relationship between judicial application of the hands-off doctrine and the number of constitutional challenges brought in federal court).
I. HISTORY AND BACKGROUND

A. Incoming Publications to Federal Prisons and 28 C.F.R. § 540.71
The BOP first promulgated § 540.71 in 1979, and the USDB rules were amended to include the language in 2009. 17 The publication request is deemed necessary "to determine if an incoming publication is detrimental to the security, discipline, or good order of the institution or if it might facilitate criminal activity."
18 Wardens are permitted to reject a publication only on these grounds; rejections are not permitted solely based on "religious, philosophical, political, social or sexual" content, or because the content is "unpopular or repugnant."
19 Subsection (b) provides a nonexhaustive list of publications that may be rejected, including depictions of violence, drugs, escape methods, sexually explicit material, or activities that may cause group disruption.
20 Wardens cannot establish their own lists of excluded publications, and therefore must review requests on a case-bycase basis. 21 In addition, the wardens must advise both the inmate and the sender of unacceptable material of the reasons for rejection.
22
Congress passed the Ensign Amendment in 1996 as part of the Omnibus Consolidated Appropriations Act of 1997. 23 The Amendment prohibits inmates from receiving "commercially published information or material that is sexually explicit or features nudity" when statutory restrictions are put in place, 24 with the exception of materials containing nudity "illustrative of medical, educational, or anthropological content." 25 The Government asserts that the purpose of the Amendment is to further prisoner rehabilitation. 26 The Supreme Court has recognized the legitimacy 
B. The Doctrine of Judicial Deference to Prison Officials
The Supreme Court affords deference to prison officials in interpreting federal prison regulations as a First Amendment issue. 28 The Court acknowledges that it is "ill equipped" to handle the delicate security interests necessary for a functioning and safe correctional environment.
29
The trend toward deference snowballed after Turner established the current "reasonable relationship" test for incoming prison correspondence.
30
Federal courts now maintain a "hands-off" policy for the purpose of guiding the public and limiting the number of First Amendment challenges. 31 This guiding principle remains controversial to scholars and constitutional attorneys, many aiming to make "the government more responsible to the governed."
32 Considering the extensive case law surrounding this issue from Turner and its progeny, it seems doubtful that this trend will reverse in the near future. However, current circuit splits as the Court did not consider the rights of prisoners and free persons as fundamentally different. 41 The Martinez majority affirmed the judgment of the Northern District of California, which concluded that the prisoner mail regulations at issue swept too broadly. 42 The Court did not understate the importance of prison security and the need for stringent correspondence policies, but found that the regulation was not narrowly drawn to reach only that material which poses a security concern.
43 Despite holding the regulation invalid, the Martinez holding in dicta introduced the theory of judicial restraint for First Amendment challenges by federal and state inmates. 44 This concern played a major part in future Supreme Court decisions, and ultimately led to the Court overturning Martinez. require expertise, comprehensive planning, and the commitment of resources, all of which are peculiarly within the province of the legislative and executive branches of government."). See also Bell v. Wolfish, 441 U.S. 520, 547-48 (1979) (holding that although prisoners do not surrender their constitutional rights upon incarceration, institutional issues of security and discipline are best addressed via the "professional expertise of corrections officials"). In Bell, the Court upheld a rule that prohibits incoming publications from any source except publishers, book clubs, and bookstores, finding that constitutional and statutory judgment is "confided to officials outside of the Judicial Branch of Government." Id. at 562. This Rule is applied-albeit less stringently-to paperback books and magazines by the BOP. 28 C.F.R. § § 540.71(a)(1)- (4) In the Turner majority opinion, Justice O'Connor severely limited the applicability of the Martinez standard by noting that the correspondence provision did not affect non-prisoners. 51 Instead, the Court established a four-part rule for judging First Amendment challenges in the prison context. 52 First, "there must be a 'valid, rational connection' between the prison regulation and the legitimate governmental interest put forward to justify it."
53 Next, courts must consider whether alternative means exist to exercise the right to free expression. 54 The majority again stressed the importance of judicial deference in order to prevent a negative "ripple effect" on inmates or prison employees; this impact is the third Turner factor. 55 Finally, because the correspondence regulation did not implement the rights of the non-incarcerated public and has no feasible regulatory alternatives, the Court found the restriction facially valid. 56 This four-part balancing test is used to this day by examining a challenged provision's relationship to a legitimate penological interest, its implication on inmates' rights to exercise freedom of speech, its impact on the prison system, and the existence of adequate alternative policies.
57
Another constitutional challenge soon surfaced that addressed the rights of the free public. Turner v. Safley only applied to the rights of prisoners to marry and the exchange correspondence, and predated major amendments to the BOP and USDB rules. 58 In Thornburgh v. Abbott, the Supreme Court finally addressed 28 C.F.R. § 540.71(b) and the authorization of prison officials to reject publications as a matter of institutional security. 59 with non-incarcerated persons to Turner's four-part "reasonable relationship" test. 60 The Court countered the "least restrictive means" analysis that was typically-and in the Court's view, incorrectly-applied by lower courts by not addressing the need for administrative discretion.
61
The majority upheld the BOP regulation as content-neutral and rationally related to a legitimate government objective. 62 The "delicate problems of prison management," in the eyes of the Court, require the expertise of prison administrators, who are the first line of defense in regulating inmates' relations with the outside world. 
The Evidentiary Circuit Split
The judiciary inconsistently applies the Turner standard due to the unanswered question of its factual requirements. There is currently a circuit split regarding evidentiary burdens in Turner challenges, particularly as applied to the Ensign Amendment's prohibition on sexually explicit material. 64 In Ramirez v. Pugh, the Third Circuit held that an adequate factual basis is required to resolve a constitutional issue regarding the Ensign Amendment, stating that an evidentiary record is needed to establish the four Turner factors. 65 The majority found only one exception to this rule, admitting that evidence is not necessary to evaluate the four prongs when the link between the regulation and the government interest is "sufficiently obvious." 66 An individualized, limited distribution is allowed under this interpretation, as the mere "existence of a possible 'ripple effect' on the rehabilitation of prisoners legitimately targeted by the Ensign Amendment could reasonably be disputed" with an adequate factual basis and a case-by-case analysis of a prison's resources. 67 This precedent 60. Id. at 413-14 (holding that courts must not construe Martinez as distinguishing between incoming correspondence from prisoners and non-prisoners, and that the "Court accomplished much of this step when it decided Turner"). . 1999) ). The Waterman court agreed with the defendant attorney general's contention that forcing the prison in question to find alternatives on an individualized basis is an undue financial burden. However, the court was willing to judge the merits of the suit by limiting its analysis to the correctional facility in question: The Adult Diagnostic and Treatment Center (A.D.T.C.) in Avenel, New Jersey, which houses and rehabilitates sex offenders who exhibit "repetitive and compulsive" behavior. Waterman, 183 F.3d at 209. Prisoner categorization as applied to Turner is further examined in Part II.C, infra.
severely limits the application of the Turner standard by placing a burden on prison officials to justify their policies alongside the administrative requirements of the Ensign Amendment. 68 In contrast, Amatel v. Reno functions as one of the most deferential opinions written by the United States Courts of Appeals by limiting the need for wardens to provide hard evidence for a reasonably constructed publication request policy under the Ensign Amendment. 69 The D.C. Circuit held that it is not necessary to provide scientific evidence of a rational link between inmate rehabilitation and application of the Ensign Amendment. 70 In this interpretation, scientific data are not necessary for a reasonably constructed policy; instead, the majority simply found that "common sense" tells the court (and prison administrators) that consuming pornography negatively affects a prisoner's self-control and respect for others. 71 The Amatel court believed that certain material could lead to short-term increases in angered men's aggressiveness, instances of rape, and tolerance of violence against women, 72 refusing to support individual assessments of prisoners' rehabilitative needs as a matter of economic impracticality. 73 These staunchly different evidentiary burdens have a significant effect on a given federal inmate's book request, whether interpreted for sexual explicitness under the Ensign Amendment, or more broadly under § 540.71(b). This circuit split may be the result of a lack of guidance due to the broad wording of Turner. 74 The combination of this split with the (2000)) (arguing that the '"reasonable connection'" prong of the Turner analysis easily allows "states or the federal government to pass any regulation restricting prisoners' rights, provided they can assert some 'legitimate penological interest'"). The "common [Vol. 41:635 deferential standard employed by the Supreme Court-and the subjective application of § 540.71(b)-leads to an unequal application of the law between federal prison locations.
II. CURRENT INTERPRETATIONS OF BOP AND USDB BOOK REQUEST REGULATIONS
This Note primarily addresses the lack of guidance and clear judicial precedent in the way wardens, inmates, and the public determine which publications constitute BOP or USDB security issues. The Manning case now brings the interpretative imbalance between individual correctional facilities and prisoners into the public eye, whether applied to the USDB, the BOP, or state prison systems. The disparity between the "common sense" and "factual basis" approaches to Title 28 regulations, like the Ensign Amendment, alongside the arbitrary nature in which wardens follow § 540.71(b), lead to vastly unequal constitutional standards across the American prison system. 75 In addition, the BOP appeals process requires a complete exhaustion of administrative remedies before a court can hear a constitutional challenge. 76 This requirement holds prisoners to a much higher standard than the non-incarcerated to state a claim of relief plausible on its face. Civil rights groups criticize many state appeals processes with similarly justified provisions. For example, in the Texas Department of Criminal Justice (TCDJ), only one appeal per title is allowed in order to alleviate the burden placed on the State's courts. 77 Finally, even prisoners of the same status (e.g., "maximum-security") are treated differently based on their crime or public infamy, which is particularly apparent in the Manning case and the 11th Circuit's holding in Waterman v. Farmer. Congress stressed their desire to "wrest control of our prisons from the lawyers and the inmates and return that control to competent administrators appointed to look out for society's interests as well as the legitimate needs of prisoners." 81 The PLRA mandates that prisoners exhaust all administrative remedies before any judicial case-by-case determination is made on the merits of their case.
82 Circuit courts agree with this contention-albeit with less fervor-due to the need for courts to "focus and clarify the issues" they are addressing.
83
Some civil rights attorneys see this provision as unnecessary for the low number of civil and constitutional suits filed by prisoners, especially considering the ability of the government to move for dismissal under Rule 12 of the Federal Rules of Civil Procedure. 84 Commentators criticize the PLRA as being "founded on mistaken presumptions that inmates have nothing better to do than make claims against their jailers," instead slowing the process and preventing prisoners from bringing otherwise meritable cases to court. "While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual allegations . . . a plaintiff's obligation to provide the 'grounds' of his 'entitle[ment] to relief' requires more than labels and conclusions, and a formulaic recitation of a cause of action's elements will not do." Id. at 545 (alteration in original). This is significantly less demanding than the claim requirements of the correctional system above all else. "Prisoners bring the vast majority of appeals," thus, inmates cannot defend the approval of a request for a book they have not seen or read. 86 Legal scholars suggest that the Supreme Court should use the circuit split in the absence of clearer regulations, thus limiting the deference toward institutional book request and appeal rules. 87 However, this is becoming difficult as federal courts build upon the foundation of Turner.
B. Unequal Application of Turner Among Facilities
Beard v. Banks demonstrates the difficulty of bringing a Turner challenge, and provides an example of the unequal application of the Turner standard from prison to prison. 88 In 2013, the Pennsylvania Department of Corrections received criticism from the U.S. Department of Justice for maintaining brutal solitary confinement conditions, particularly on inmates with mental illnesses. 89 Despite the overall trend of judicial federal prisoners, who must rely on administrators and government officials to determine the merit of their book request appeal-appeals which officials initially denied. Moskovitz, supra note 84, at 1902.
[F]actual disputes about exhaustion often involve the same prison officials who are the defendants in the prisoner's underlying civil suit. Pro se prisoner plaintiffs are forced to challenge contrary assertions of the prison through depositions of the very people who have inflicted harm on them and . . .
[monitor] every aspect of their daily activities.
Id.
86. TEX. CIVIL RIGHTS PROJECT, supra note 9, at 51. In addition, senders of books are barred from appealing to the Texas Department of Criminal Justice based on previous administrative rulings, unless they were the first sender of the book. Id. at 50-51. Ultimately, the only party with "the ability to review the publication [and] to write an intelligent appeal" is unable to do so. Id. 87. Spease, supra note 33, at 1146 ("The Court, should it choose to grant certiorari to a case raising the issue of this split, has a chance to embrace the more proper 'factual record' approach of Ramirez and reject the blind judicial deference of Amatel."). 90 Where the judicial branch examines similar civil rights issues under the lens of individualized deference, executive agencies take a "hands-on" approach to ensuring equal treatment between state and federal prisons.
Seven years prior, the Supreme Court found no First Amendment violation when state prison officials withheld almost all reading material from violent inmates. 91 Those inmates in the "most restrictive level" of the prison were either denied or restricted from obtaining photographs, newspapers, phone calls, visitors, or commissary. 92 The Court noted that the prison deprived these amenities "to 'motivat[e]' better 'behavior,'" provide an incentive to improve behavior, and to improve institutional safety. 93 The majority found these to be legitimate penological objectives under the first Turner factor. 94 Despite finding no feasible alternatives for exercising the restricted right, which provides "some evidence that the regulations [a]re unreasonable," the second Turner factor was not found conclusive of the policy's reasonableness. 95 This determination was particularly deferential, since alternative means to prisoner rehabilitation were not actually discussed by the Beard majority. 96 Despite the limited constitutional controversial on a global scale; researchers find that prolonged confinement causes "a persistent and heightened state of anxiety and nervousness, headaches, insomnia, lethargy or chronic tiredness, nightmares, heart palpitations, fear of impending nervous breakdowns and higher rates of hypertension and early morbidity," and is largely decried by international human rights organizations as a form of torture. s "discussion of the second factor was limited to one paragraph, simply noting that while there were no alternatives, it did not conclusively mean the regulation was not rational or reasonably related to the goal of the prison administration").
protection afforded to state and federal inmates, the reasoning applies to the non-incarcerated public through Thornburgh and its progeny.
97
The Court afforded great deference to the prison in its impact assessment carried out as the third Turner factor: "If the Policy (in the authorities' view) helps to produce better behavior, then its absence (in the authorities' view) will help to produce worse behavior," which is described as "backsliding" and an unfair expenditure of resources. 98 Finally, the majority agreed with the Pennsylvania Department of Corrections's contention that an alternative means of accommodating constitutional rights (while supporting the valid penological interest) is not at a de minimis cost to the institution.
99 Justice Breyer's opinion reiterated the need for judicial deference in the matter, upholding the policies as permissible. 100 In her dissent, Justice Ginsburg hypothesized that, given the conclusory rationales accepted due to the wide net of deference, it is satisfactory for a correctional department to say, "in our professional judgment the restriction is warranted."
101 This legal failsafe demonstrates the inequality between Turner's potential applications between facilities-both within and between states-and BOP regions, regardless of whether the precedent is applied to the freedom of speech via Thornburgh.
C. Unequal Application of Turner and Thornburgh Between Prisoners in a Given Facility
The Manning case is a prime example of the stringent barriers to reading and education placed on high-profile inmates. Manning's supporters tweeted that the "[p]rison staff are now denying [her] access to the law library" only two days before her disciplinary board hearing. 102 The confiscated items included issues of The Advocate, OUT Magazine, Vanity 98. Beard, 548 U.S. at 547. 99. Id. 100. Id. at 535. 101. Id. at 556 (Ginsburg, J., dissenting) ("By elevating the summary judgment opponent's burden to a height prisoners lacking nimble counsel cannot reach, the plurality effectively tells prison officials they will succeed in cases of this order, and swiftly, while barely trying.").
102. Chelsea Manning (@xychelsea), TWITTER (Aug. 15, 2015, 6:10 P.M.), https://twitter.com/ xychelsea/status/632720934688944128.
Fair, and Cosmopolitan. 103 Manning was not permitted counsel during her hearing, and like any federal book request denial, could not reference the prohibited books themselves during her appeal. 104 An additional circuit split exists regarding prisoner categorization as applied to book requests, particularly in reference to sex offender inmates. In Waterman v. Farmer, Third Circuit Judge and future Supreme Court Justice Samuel Alito overturned the District Court of New Jersey's contention that a State statute specifically prohibiting sex offenders from obtaining sexually explicit material is overbroad, as "the psychology field has not yet reached an agreement on how sexually oriented materials affect the treatment of sex offenders."
105 Instead, Judge Alito declined to weigh the science, and asked whether a logical connection exists between the statute and the institutional goal without rendering the means irrational, as required by Turner and Thornburgh. 106 The Circuit found that the District Court clearly erred in finding the statute irrationally and unconstitutionally constructed.
107
The Seventh Circuit reviewed a Central District of Illinois judgment in Brown v. Phillips, which concerned institutional restrictions on sex offenders' access to adult-rated movies and video games. 108 The opinion held that the restriction is rationally related to security, rehabilitation, and anti-recidivism, particularly where certain video game consoles are capable of accessing the internet. 109 However, the Circuit explained that it could not 106. Waterman, 183 F.3d at 216-17 (quoting Amatel v. Reno, 156 F.3d 192, 199 (D.C. Cir. 1998)) ("The legislative judgment is that pornography adversely affects rehabilitation. It does not matter whether we agree with the legislature, only whether we find its judgment rational. The question for us is not whether the regulation in fact advances the government interest, only whether the legislature might reasonably have thought that it would.").
107. Id. at 220. See also Brown v. Phillips, 801 F.3d 849, 855 (7th Cir. 2015) (holding that restrictions on sex offenders' access to adult-rated movies and video games was rationally related to security, rehabilitation, and anti-recidivism).
108. Brown, 801 F.3d at 855. 109. Id. "First, consoles capable of accessing the internet allow detainees to contact victims of their crimes; the ban on these consoles thus advances the state's interest in protecting the public. grant summary judgment in favor of the respondent, Warden Larry Brown. 110 Recognizing the necessary deference afforded to Brown, the Circuit required "some data . . . to connect the goal of reducing the recidivism of sex offenders with a ban on their possessing legal adult pornography," conceding that a "common sense" approach could go either way.
111
While there may be legitimate, rational, or even scientific justifications for censoring certain violent and pornographic materials from sex offenders, Circuit Court precedent does not clarify which categorizations are appropriate, and whether policies based on individual prisoners' behavior or sentence length are per se rational. The longstanding doctrine of Turner deference suggests that few categorical restrictions are unconstitutional.
112 Any changes to BOP or USDB regulatory language should include a provision on prisoner categorization, with guidance on which materials could permissibly be withheld from which inmates.
III. UNIVERSAL BANNED PUBLICATION LIST AND PROPOSED 28 C.F.R. WORDING
As federal courts uphold and extend the doctrine of judicial deference in these cases, the judiciary will continue to diverge in its interpretation of the proper evidentiary burden, standard of review, and de minimis costbenefit analysis to use. The decades-old precedent of judicial deference established by Turner and Thornburgh is less and less likely to be reversed in the short-term, so reliance on the Court to clarify BOP and USDB book requests in that timeframe is essentially futile.
This Section proposes an unambiguous alternative that affords equal rights to inmates and the public without putting pressure on the judiciary or the prison system. An analytical approach to this issue will resolve the inevitable subjectivity of approving book requests on a case-by-case basis. A concrete, codified publication list benefits all parties by informing the public and reducing administrative and judicial burdens. 28 C.F.R. § 540.72 would be reworded to accommodate the publication list, thus removing the Second, because these consoles permit inmates to download, manipulate, share, and store illegal pornography, the ban also promotes the state's legitimate interest in preventing crime." Id.
110. Id. at 854. 111. Id. "The record at this point does not contain a basis for linking the ban on media content to Rushville's therapeutic or security goals . . . . a bare assertion that Rushville's ban on sexual material promotes treatment is insufficient to justify summary judgment on a First Amendment claim." Id.
112. Waterman v. Farmer, 183 F.3d 208, 215 (3d Cir. 1999) (quoting Thornburgh v. Abbott, 490 U.S. 401, 415 (1989)) (stressing that a regulation or statute is "neutral" as long as the asserted interest is "unrelated to the suppression of expression").
subjective "good order" standard.
113 This "Universal Publication List" (UPL) can be expanded to the Military Correctional Complex Regulations, which use essentially the same wording as § 540.72. Finally, newly considered books for the list can be added by an administrative committee, which reviews the publication list on a biannual basis, taking into consideration public concerns and input from past and present inmates.
A. Texas Department of Criminal Justice Policy
We can draw inspiration for the UPL from current publication databases. Texas does not allow the public to send prisoners newspapers, magazines, or books directly, and only permits the publication's supplier or a bookstore to do so. 114 State prisons maintain a one-strike banned book policy; once a mailroom declines a book request, it remains on the TDCJ banned list. 115 There are benefits and drawbacks to the TDCJ methodwhile the book list is in a centralized database, thus guiding wardens and mailrooms in determining whether to approve a publication, the system makes it difficult to defend a request.
Civil rights groups are concerned that appealing a denial through the TDCJ is very difficult, as less than 14% are successful.
116 Prisoners do not get to review the book during an appeal, which prevents inmates from fully defending the request. 117 Once the book is on the banned list, senders cannot appeal until an inmate does so successfully. 118 The banned list is not publically available, which means senders cannot predict whether the prison will deny the publication, as it is largely to the discretion of the specific warden and mailroom. 119 Unlike inmates in Texas, prison officials are not required to give senders a receipt of a book request denial. 120 Prison officials deny the vast majority of books for encouraging "deviant criminal sexual behavior," a category that includes a broad range of material from In addition, senders are barred from appealing to the TDCJ based on previous administrative rulings, unless they were the first sender of the book. Id. at 50-51. Ultimately, the only party with "the ability to review the publication [and] to write an intelligent appeal" is unable to do so. Id. at 51-52.
pornography to non-illustrative literary classics. 121 Detailed reasons for denying requests have included "symbols" and "translations," "homosexuality," and "racial content."
122
The BOP maintains 122 institutions throughout the U.S. 123 A comprehensive publication list partly modeled after the TDCJ system could guide administrators, inmates, senders, and publishers as to what constitutes objectionable material. Moreover, an adequate appeals process must allow inmates and senders to effectively and fairly challenge denials. This is particularly true with educational material, which could improve the quality of life and education of any given inmate, 124 whilst promoting the institutional goal of reducing recidivism. With such a large federal correctional system, a concrete list of books that pose a § 540.72 issue should be listed in an easily amended, common database.
B. Rewording § 540.71 and Other Proposed Federal Solutions
An analytical approach to this issue will resolve the inevitable subjectivity of approving book requests on a case-by-case basis. Resources to draft the list may include input from BOP and USDB leaders, current prison administrators, previous inmates, criminal defense attorneys, state prosecutors, and the public. This Section also suggests a collaborative method for adding newly published materials and a biannual administrative review of the list. Under this framework, categorical restrictions based on federal inmate status are still permitted, but their governing law will be enumerated and clarified via an amendment to 28 C. (c) Any material not within the UPL deemed unacceptable under the above subsection must be described in a standardized form to be submitted to the IE&VT Committee on Correspondence and Book Requests. Keeping with the Supreme Court's doctrine of judicial deference to experts, the BOP may appoint prison administrators, educators, and constitutional lawyers to the UPL Committee.
128
The original UPL can be constructed using a collection of currently and commonly banned books in state and federal prisons. The National Institute of Corrections collects banned lists, which are "not always easily accessible or publically available."
129 At the start of this effort, the UPL Committee can contact states with maintained book lists for input. The IE&VT Division can offer a transparent informal input platform on the BOP website, giving anyone the opportunity to comment on the UPL proceedings, including the USDB or states looking to adopt the list. Appealing a listed title should be streamlined, and the biannual review requirement allows any appeal to be adjudicated within a maximum sixmonth period. Unlike Texas, a publication placed on the UPL is not afforded only one appeal, and the committee can review the list as social and cultural values and expectations change over time. By allowing the entries to be continuously reviewed and commented on, the UPL reflects constantly changing societal norms without disrupting the safety of correctional facilities.
IV. PUBLIC UTILITY OF THE UNIVERSAL BANNED BOOK LIST
A universal banned book list can benefit wardens, inmates, publishers, the judiciary, and the public at large. Free expression and education in the prison context promotes learning, professional development, and civility. Inmates will be able to research and handle impending parole hearings and criminal appeals, while advancing their knowledge of the law.
A. Maintaining the Right to Expression
A UPL will curb Thornburgh's limitations on the right to free speech and expression by the public, while liberating First Amendment rights of both the public and prison community and respecting the doctrine of stare decisis. 130 The Supreme Court notes that the freedom to read and distribute publications "is obviously a part of the general freedom guaranteed[-]the expression of ideas [-] by the First Amendment." 131 Such an open forum facilitates an environment where prisoners not only learn, but also allow individual expression without jeopardizing the safety of the institution. Statesmen and writers, from Nelson Mandela to Oscar Wilde, have expressed the importance of education in correctional settings. Malcolm X believed that reading had changed forever the course of my life. As I see it today, the ability to read awoke inside me some long dormant craving to be mentally alive . . . . My homemade education gave me, with every additional book that I read, a little bit more sensitivity to the deafness, dumbness, and blindness that was afflicting the black race in America. 132 Inmates require open access to reading materials that allow for selffulfillment, perhaps to an even greater extent than society at large. Indeed, in "the quest for political and social truth," prisoners better themselves when provided with the tools for personal advancement and innocuous expression.
133
B. Legal Education and Information Gathering
Inmates should have the full opportunity to learn legal advocacy and how the law applies to cases against them. They should also have the opportunity to understand their pending cases. The Jailhouse Lawyer's Handbook (JLH) provides a step-by-step guide to prisoners looking to study the Turner and Thornburgh standards and their application to political, legal, and sexually explicit material. 134 Ironically, some state correctional agencies attempted to ban the JLH itself from their libraries, including the Virginia Department of Corrections. 135 The Center for Constitutional Rights and the National Lawyers Guild settled a suit against the State for censoring the JLH, which is now "in the law library of every prison in Virginia." 136 Scott Medlock, Director of the Texas Civil Rights Project, believes that although there are books legitimately worth censoring, many of them are still allowed, whereas other landmark works of literature are banned in certain institutions. 137 Medlock explains that [l] iteracy is probably the most important skill a prisoner can have when they are released from custody . . . .
[r]eading keeps prisoners occupied while they're incarcerated, and helps them develop the skills they need to eventually become productive members of society. Arbitrarily banning books fights against these goals.
138
These skills can also reduce the pressure already placed on the IE&VT Division by promoting professional development and education. In addition, by simply honoring First Amendment values through free expression, inmates develop a positive attitude toward society in general and have the opportunity to participate in everyday life. This satisfies major goals of the federal correctional system. 139 
C. Lessened Judiciary and Penological Burdens
The judiciary is concerned with alleviating the pressure placed on federal courts in adjudicating numerous constitutional challenges to the BOP rules. However, by simply throwing away the key by affording absolute-rather than partial-deference, potential constitutional violations are going unheard. 140 An analytical approach, whether it's partially deferential or not deferential, will lessen the burden on the judiciary by decreasing the number of constitutional challenges. In the event of a constitutional challenge, lower courts will be better equipped to rule on the issue. A fair administrative appeals process that benefits both inmates and wardens alleviates this burden even further. There are other valuable benefits to mailrooms, which must no longer necessarily review a book on its face or judge it by its cover. Administrators and mailroom workers would no longer need to formally evaluate each publication and issue individualized responses, respecting the goals of Turner and Thornburgh by alleviating financial strain on the facilities.
Improved Efficiency of the Book Request Process
Accommodating these requests, given the growing prison population, must be balanced with the need for prisons to keep their inmates safe. A federal publication list will not detrimentally affect the safety of prisoners or correctional officers. This could in fact improve the purpose of the BOP rules. Wardens not familiar with the changing landscape of constitutional jurisprudence will not risk a suit against their facilities, and instead resume their proper roles as administrators.
Western District of Wisconsin Judge Barbara Crabb held-in contrast to most American jurists faced with the issue-that the Court's Turner deference can only apply to federal regulations, and not statutes. 141 This is an important distinction for prisons unaffected by the UPL, such as the USDB and state correctional facilities. The USDB and state departments of corrections could use the UPL directly or indirectly as a model for similar publication lists. If multiple states adopt the UPL as model rules, the List Fourteenth Amendments, denying access to reading materials may eventually amount to unfair and unequal treatment, as it denies inmates a chance at adequate rehabilitation. 148 
V. CONCLUSION
The historical trend toward judicial deference, which began with Turner and Thornburgh, fogs the legal framework governing prison correspondence and book requests because of the hands-off approach. The circuit splits and discrepancies between prisons and individual inmates suggest that a new regulatory scheme is necessary to guide prison administrators, inmates, and the public toward a common and constitutional understanding of the law. An unequal incarceration experience, depending on the warden, is facially unfair and unjust, particularly between prisoners who violated the same federal laws. With prisoners like Chelsea Manning, the wide discretion afforded to wardens is becoming clear to jurists and laymen alike, which may prompt a shift in USDB and BOP rules. The UPL eliminates the heavy burden placed on all parties through its analytical and non-deferential nature, providing benefits ranging from anti-recidivism to institutional cost savings. Most importantly, because a guided approach reduces constitutional challenges and fortifies our basic constitutional rights, we deserve no less.
-Al M. Dean * †
